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This draft document is a unified version of draft COMESA Competition Rules applicable to the air transport sector as approved on 26th June, 2000 at the Mombasa Conference and the draft SADC Competition Rules approved by the Meeting of CAC held in Gabarone on 27th May 2002


DRAFT

REGULATION ON THE APPLICATION OF COMPETITION RULES TO THE AIR TRANSPORT SECTOR

Preamble

The Council of the Common Market of Eastern and Southern Africa and the Committee of Ministers of the Southern African Development Community:

Having regard to the Treaty establishing the Common Market for Eastern and Southern Africa (hereinafter referred to as “COMESA Treaty”) and to the Treaty establishing the Southern Africa Development Community (hereinafter referred to as “SADC Treaty”)

Recognizing the necessity to create fair competition between airlines, airports, and other air transport undertakings as well as safeguarding the interests of the consumers;
Having in mind the Yamoussoukro Decision Relating to the Implementation of the Yamoussoukro Declaration concerning the liberalisation of Access to air transport markets in Africa, of November 1999, which entered into force in August 2000.

Noting that practices, which affect air transport competition between Member States of the two organisations may have a substantial effect on trade between Member States;

Conscious of the role in COMESA of the Air Transport Regulatory Board and the SADC Yamoussoukro Decision of 1999 Implementing Body in the field of air transport competition;
Recognising however that it is desirable to avoid duplication of institutions and resources in the processes of liberalising air transport and monitoring effective competition within COMESA and SADC,
NOW THEREFORE, in conformity with Article 9 of the COMESA Treaty and Article 12 of the SADC Treaty, 

DO HEREBY ISSUE THE FOLLOWING REGULATION:

Chapter 1 

CITATION, DEFINITIONS, OBJECTIVE

Article 1 Citation 

This Regulation shall be cited as Council Regulation on the application of competition rules to the air transport sector.

Article 2 Definitions and Interpretation

For the purpose of this Regulation:

“Agreement’, when used in relation to a prohibited practice, includes a contract, arrangement or understanding;

‘Air Service’ and ‘Airline’ have the meaning respectively assigned to them in Section 96 of the Chicago Convention dated 7th December 1944;

‘Capacity’ means the number of seats and cargo offered to the general public on air service over a given period;

“Common Market” means the Common Market of Eastern and Southern Africa;

“Community” means the Southern African Development Community;
“Decision of association of undertakings” means decisions of trade associations and non-binding recommendations of trade associations.

“Derogation Rules” means the Procedures for the Application and Grant of Derogation from Implementing the COMESA Air Transport Services Liberalisation Programme;

“Concentration” shall be as defined in Article 6 subparagraph 2;

“Concerted practice” is a form of co-ordination between undertakings that, without having reached the stage where an agreement properly so-called has been concluded, knowingly substitutes practical co-operation for the risk of competition;

“Court of Justice” means Court of Justice of COMESA established under the COMESA Treaty.

“Dominant position” means a position of one or more undertakings which enables them to prevent effective competition being maintained within the market or a part thereof, by giving them the power to behave to an appreciable extent independently of their competitors, their suppliers, their customers or end-users;

“Excessive capacity” means more capacity than that reasonably required on a route;

“Excessively low price” means the price of a service or product which bears no reasonable relation to the economic value of that service and is below the marginal or average variable cost;

“Horizontal relationship” means a relationship between competitors;

“Tribunal” means the SADC Tribunal set up under the SADC Treaty;

“Undertaking” shall include any private or public, legal or natural person or any entity capable of carrying on commercial or economic activities relating to the supply of air transport goods or services;

‘Vertical relationship’ means the relationship between an undertaking and another linked undertaking and its passengers.

Article 3 Objective and Scope of Application

1. The object of this Regulation is to guarantee free and fair competition in the air transport sector in order to contribute to the enhancement of the welfare of the citizens of COMESA and SADC Member States through the application of competition rules. 

2. This regulation shall apply to air transport between COMESA AND SADC Member States.

Chapter 2 

COMPETITION RULES

Article 4 Anti-Competitive Practices
1. Any practice which negates the objective of free and liberalised trade in air transportation shall be prohibited. To this end, any agreement or agreements between undertakings, any decision taken by associations of undertakings and any concerted practices or category thereof which negatively affects free trade or commerce between COMESA and SADC Member States and which have as their object or effect the prevention, restriction or distortion of competition within COMESA and SADC shall be prohibited.

2. Subject to provisions of Articles 9 and 10 of this Regulation, anti-competitive practices and agreements, engaged in or entered into in either horizontal or vertical relationships, shall be deemed illegal. Such practices shall include, but not be limited to, any agreement or agreements between undertakings, any decision by associations of undertakings and any concerted practice or  concerted practices which –

a. directly or indirectly fix purchase or selling prices or any other trading conditions including charging fares and rates on routes at levels, which are in the aggregate, insufficient to cover the costs of providing the services to which they relate;

b. limit or control production, markets, technical development, or investment;

c. involve the addition of excessive capacity or frequency of services

d. divide markets or sources of supply by allocating passengers, territories, or specific types of services;

e. apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;

f. make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts; and

g. have a detrimental effect on consumers.

3. Subject to paragraph 2 of this Article, an agreement to engage in a restrictive horizontal practice is presumed to exist between two or more undertakings if –

(1) (a) one of those undertakings owns a significant interest in the other, or they have at least one director or substantial shareholder in common; and

(b) any combination of those undertakings engages in that restrictive horizontal practice.

(2)
A presumption contemplated in sub paragraph (1) may be rebutted if an undertaking or shareholder concerned establishes that a reasonable basis exists to conclude that the practice alleged to be anti-competitive was a normal commercial response to conditions prevailing in that market.

4 (a) Any agreement or decision prohibited or deemed illegal pursuant to this Article shall be automatically void unless a party proves that technological, efficiency or other pro-competitive gain outweighs the alleged anticompetitive effect.

(b) Without prejudice to the generality of paragraph 4 (1) practices shall not be deemed anti-competitive unless

(i) the practices in question are sustained rather than temporary;

(ii) the practices in question have serious economic effect on or cause significant economic damage to another competitor or competitors;

(iii) the practices in question reflect an apparent intent or have the probable effect of crippling, excluding or driving another competitor or competitors from the market.

Article 5 Abuse of Dominant Position

Any abuse by one or more undertakings of a dominant position within COMESA and SADC or in a substantial part of COMESA and SADC shall be prohibited as incompatible with the Common market and the Community insofar as it may affect trade between Member States of COMESA and SADC.


Such abuse may, in particular, consist in:

(a) directly introducing unfair trading conditions to the prejudice of competitors including

(i) the introduction into a market of excessive capacity which is likely to have significant adverse impacts upon any competing undertaking.

(ii) the introduction by an undertaking into a market of an excessively low price, which is likely to have significant adverse impacts on any competing undertaking and is likely to be perceived as specifically designed, targeted and intended to keep out a new undertaking or to drive out another undertaking; and

(iii) the introduction by an undertaking into a market of a price, which is inordinately high because of a lack of price competition or abuse of a dominant position, or collusion.

(b) charging excessive fares, limiting production, capacity or markets to the prejudice of consumers including:

(i) charging excessive fares and rates to the detriment of consumers 

(ii) the introduction by an undertaking into a market of capacity, which is designed, targeted and intended to drive out another undertaking.

(iii) the intentional under supply by an undertaking of adequate capacity in a market contrary to the set objectives of healthy and sustained competition.

(iv) the allocation of capacity by an undertaking in segments of a market in a manner, which is unduly discriminatory including requiring consumers to not use the services of a competitor.

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a disadvantage including discriminating between different consumers and competitors in equivalent transactions of services of like quality in terms of-

i) the price charged;

ii) any discount, allowance, or rebate given or allowed in relation to the supply of services;

iii) the provision of services; or

iv) payment for services.
(d) making the conclusion of contracts subject to acceptance by the other parties, including but not limited to consumers, of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts.
Article 6 Concentrations

1. A concentration which creates or strengthens a dominant position as a result of which effective competition would be significantly impeded in COMESA and SADC or in a substantial part of the two regional economic communities shall be deemed incompatible with the Common Market and the Community and be prohibited.

2. A concentration shall be deemed to arise where:

(a) two or more previously independent undertakings merge, or

(b) one or more persons already controlling at least one undertakings, or one or more undertakings acquire, whether by purchase of securities or assets, by contract or by any other means, direct or indirect control of the whole or parts of one or more other undertakings;

(c) the creation of a joint venture performing on a lasting basis all the functions of an autonomous economic entity.

3. To the extent that the creation of a joint venture constituting a concentration pursuant to paragraph 2(c) has as its object or effect the coordination of the competitive behaviour of undertakings that remain independent, such coordination shall be appraised in accordance with the criteria of paragraphs (1) and (2) of Article 4, Articles 5, and 9 of this Regulation, with a view to establishing whether or not the operation is compatible with the Common Market and Community.

4. When the economic situation permits, the COMESA Council and SADC Committee of Ministers may, upon the recommendation of the Regional Competition Authority, adopt regulations aimed at preventing concentrations and mergers in the air transport sector from resulting in harmful impact on the common market and the community.

Article 7
National Legislation, and administrative measures

1. Member States agree to refrain from enacting legislation or applying administrative measures, which directly discriminate against the provision of services by undertakings or associations of undertakings of other Member States including by:

a) directly or indirectly fixing purchase or selling prices or any other trading conditions;

b) limiting or controlling service delivery, markets, technical development, or investment;

c) applying dissimilar conditions to equivalent transactions with other trading parties thereby placing them at a competitive disadvantage; or

d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations, which, by their nature or according to commercial usage, have no connection with the subject of such contracts.

2. Member States may, before enacting legislation or adopting administrative measures which in their view may have the effect of discriminating against undertakings of other Member States, invite the Regional Competition Authority to review the legislation in question with a view to eliminating any provision or provisions that may directly or indirectly permit or promote anti-competitive behaviour.

Article 8 Subsidies

The Member States agree that any subsidy granted by a Member State or through state resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings, the production of certain goods or the sale or distribution of certain services shall, in so far as it affects trade between the Member States, be incompatible with the Common Market and the Community.

Chapter 3 

EXEMPTIONS 

Article 9 Principle of Individual Exemptions

Subject to paragraph 4 (a) of Article 4, the Regional Competition Authority may by decision declare the provisions of paragraphs 1, and 2 of Article 4 inapplicable in the case of

(a) any agreement or agreements, 

(b) any decision or decisions; or 

(c) any concerted practice or concerted practices, 

which improves air transport services within COMESA and SADC and has the effect of ensuring that consumers receive a fair share of the benefits, and which does not impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives or has the effect of eliminating competition.

Article 10 Exemptions and Safeguard Measures

1. Undertakings and associations of undertakings which wish to seek to be exempted in respect of agreements, decisions and concerted practices falling within the provisions of paragraphs (1) and (2) of Article 4 to which they are parties shall submit written applications to the Regional Competition Authority.

2. In carrying out the duties assigned to it in this Regulation, the Regional Competition Authority shall, when it deems it necessary, adopt separate regulations to exempt agreements, decisions, or concerted practices which have as their object any of the following from the application of Article 4 (1) and (2):

(a) joint planning and coordination of airline schedules between airports of member states,

(b) joint operations of scheduled air services on a new route or on a low-density route between airports of member states,

(c) consultations on tariffs for the carriage of passengers, baggage and of cargo on scheduled air services,

3. The Regional Competition Authority may approve measures designed to remedy any adverse effects a Member State may experience by reason of the implementation of the provisions of Chapters 1 and 2 of this Regulation in accordance with provisions of the Derogation Rules.

Article 11: Procedures for Granting Exemptions

1. Upon receiving an application submitted under Article 10 (1) the Regional Competition Authority shall within 90 days

a) advise the applicant in writing that the agreement or practice is not in breach of the terms of Article 4 (1) or (2);

b) grant a conditional or unconditional exemption; or 

c) refuse to grant an exemption. 

2. The Regional Competition Authority may revoke any exemption granted if:

a) the exemption was granted on the basis of false or incorrect information

b) a condition for the exemption is not fulfilled; or

c) the reason for granting the exemption no longer exists.

4. If the Regional Competition Authority deems the application admissible and is in possession of all available evidence and there has been no other procedure to strike down the agreement, decision or concerted practice then it shall make public forthwith a summarised version of the application and invite all interested third parties and Member States to comment within 30 days. Such publication shall have regard to the legitimate interest of eligible airlines in the protection of their business secrets. Where an application is deemed to be urgent such interested third parties and Member States shall comment within 10 days.

5. Within 90 days of the date of such application unless the Regional Competition Authority notifies applicants that the application is for any reason inadmissible, the agreement, decision or concerted practice shall be deemed exempt, in so far as it conforms to the description given in the application.

6. Any decision granting an exemption shall be valid for a period of not less than six years. The decision shall indicate the date from which it is to take effect. This day may be prior to that of the application.

CHAPTER 4

ENFORCEMENT, INVESTIGATION AND JUDICIAL REVIEW 
Article 12 The Regional Competition Authority

1. The Air Transport Regulatory Board established under the Council Regulation for the establishment, functions and operations of the Air Transport Regulatory Board (hereinafter, ATRB Regulation) and the SADC YD Implementing Body are hereby charged with the application and enforcement of this Regulation. 

References to the Regional Competition Authority shall be deemed to be references to the COMESA Air Transport Regulatory Board and the SADC YD Implementing Body. 

2.  Subject to Articles 10 and 12 of the ATRB Regulation and Article 2 of the Regulation establishing the SADC YD Implementation Body the Regional Competition Authority is responsible to:

(d) implement measures to increase market transparency in the air transport sector;

(e) implement measures to develop public awareness of the provisions of this Regulation;

(f) investigate and evaluate alleged violations of Chapter 2;

(g) grant, refuse or revoke exemptions in terms of Chapter 3;

(h) review (proposed) legislation or administrative measures of member states concerning any provision that permits anti-competitive behaviour and recommend changes

(i) report to the Council/Committee of Ministers on any matter relating to the application of this Regulation; and

(j) perform any other function assigned to it under this Regulation.

Article 13 Complaints or Initiatives of the Regional Competition Authority

A complaint against an undertaking of any anti-competitive behaviour in terms of Article 4 and an abuse of a dominant position in terms of Articles 5 and 6 may be initiated by any member of the Regional Competition Authority, any Member State or by any person in the manner prescribed by the Regional Competition Authority.

Article 14 Outcome of complaint

1. Where the Regional Competition Authority finds that there has been an infringement of Chapter 2 of this Regulation, it may by decision require the undertakings or associations of undertakings concerned to bring such an infringement to an end.

2. The Regional Competition Authority may address recommendations for termination of the infringement to the undertakings or associations of undertakings concerned before taking a decision under the preceding subparagraph.

3. If the Regional Competition Authority, acting on a complaint concludes that, on the evidence before it, there are no grounds for intervention in respect of any agreement, decision or concerted practice, it shall take a decision rejecting the complaint as unfounded.

4. If the Regional Competition Authority concludes that an agreement, decision or concerted practice satisfies the provisions of both Article 4 (1) of this Regulation, it shall take a decision applying Article 9. Such a decision shall indicate the date from which it is to take effect. This date may be prior to that of the decision.

Article 15 Hearing of the parties concerned

Before taking any decision under this Regulation affecting undertakings or associations of undertakings, the Regional Competition Authority shall give the undertakings or associations of undertakings concerned the opportunity of being heard with regard to their views and objections on the matters to which the Regional Competition Authority intends to take its decision.

Article 16 Cooperation with Member State Authorities & Access to Information

1. The Regional Competition Authority shall execute its powers and procedures subject to liaison with the competent authorities of the Member States who shall have the right to respond in writing. The Regional Competition Authority shall within a reasonable time of receipt thereof forward to such competent authorities copies of all applications submitted in terms of Article 10 and complaints received in terms of Article 13. Such competent authorities shall have the right to an oral audience with the Regional Competition Authority.
2. In carrying out the duties assigned to it by this Regulation, the Regional Competition Authority may obtain all necessary information from the Member States and Competent Authorities of the Member States and from undertakings and associations of undertakings. A copy of the request to an undertaking or association of undertakings shall also be sent to the Competent Authority of the Member States.
3. The Regional Competition Authority shall in its request clearly state the legal basis and purpose of the request and also the penalties for the supply of incorrect information.
4. The Regional Competition Authority shall simultaneously send a copy of its decision to the Competent Authority of the Member State in which territory the head office of the undertaking or association of undertakings is situated.
Article 17 Investigation & Procedural Fairness

1.  
In execution of its duties hereunder, the Regional Competition Authority itself acting with strict regard to decency, good order and privacy or the Competent Authorities of Member States as instructed by the Regional Competition Authority may undertake all necessary investigations into undertakings and associations of undertakings.

2.  The Regional Competition Authority itself acting with strict regard to decency, good order and privacy or Competent Authorities of Member States as instructed by the Regional Competition Authority shall be duly authorized to: examine books and other business records; take copies from extracts, from such books and business records; to ask for oral explanations and to enter any premises, land and vehicles used by such eligible airlines or association of eligible airlines.

3.
The Regional Competition Authority shall within a reasonable time, prior to the envisaged investigation inform the Competent Authority of the Member State of the proposed investigation and the identity of the authorised officials. The competent authorities of the Member States shall assist the Regional Competition Authority officials if so requested.

4. In execution of the above-stated, the Regional Competition Authority shall act with due regard for the rules of natural justice.
Article 18 Provisional Measures 

1.
Where there is a clear prima facie evidence before the Regional Competition Authority that certain practices are contrary to this Regulation which has the object or effect of directly jeopardizing the existence of an air service, and where such normal procedures may not protect the air service or air line company concerned it may by decision take such provisional measures that it deems fit to ensure that these practices are not implemented, or where implemented they are ceased.

2. Such provisional measures shall not apply for a period exceeding 6 months.

3.
The Regional Competition Authority has the option to renew the initial decision for a period not exceeding one month.
Article 19 Fines

The Regional Competition Authority may, depending with regard to both the gravity and to the duration of the infringement, by decision, impose fines on undertakings or associations of undertakings where they intentionally or negligently:

(a) infringe Articles 4 (1),(2), and 5 of this Regulation, or

(b) supply incorrect or misleading information in connection with an application; or

(c) supply incorrect information in response to a request made, or do not supply information within the time limit fixed by a decision.

Article 20 Review by the Court of Justice and Tribunal

1. The Court of Justice and the SADC Tribunal shall have unlimited jurisdiction within the meaning of Article 20 of the COMESA Treaty and Article 16 of the SADC Treaty and Article 14 of the Protocol on the SADC Tribunal  and Rules of Procedure thereof to review decisions of the Regional Competition Authority.

2. The Court of Justice or the Tribunal may cancel, reduce or increase the fine or periodic penalty payment imposed by the Regional Competition Authority.

3. Any party whose rights, interests or legitimate expectations have been affected shall have the right to approach the COMESA Court of Justice or the SADC Tribunal for a remedy.
Article 21 Dispute Settlement Procedures

Member States agree to resolve their disputes amicably in accordance with Article 24 of the Treaty establishing the Common Market for Eastern and Southern Africa or Section 32 of the SADC Treaty.

Article 22 Professional Secrecy

1. Information acquired as a result of the application of this Regulation shall be used only for the purpose of the relevant request or investigation.

2. The Regional Competition Authority and the competent authorities of the COMESA AND SADC Member States, their officials and other servants shall not disclose information of a kind covered by the obligation of professional secrecy and which has been acquired by them as a result of the application of this Regulation.

Article 23 Publication of decisions

1. The Regional Competition Authority shall publish the decisions which it takes under this Regulation.

2. The publication shall state the names of the parties and the main contents of the decision; it shall have regard to the legitimate interest of undertakings in the protection of their business secrets.

Article  24 Implementing provisions

The Regional Competition Authority shall adopt implementing provisions:

(a) concerning the standard form, content and other details pertaining to 

(i) applications submitted in terms of Article 10 (1); 

(ii) complaints submitted in terms of Article 13.;

(b) exemptions pursuant to Article 10 and 11;

(c) the hearings provided for in Article 15;

(d) fines imposed in terms of Article 17; and

(e) rules of procedure for the implementation of this Regulation.
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