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I. The current situation

1. An overriding motivation of the history of the economic regulation of air transport in Africa has been the desire to ensure the protection of national flag carriers. African aviation policies have been based more on the concern of protection of the interests of national airlines rather than the interests of the consumers (passengers and shippers). The desire of protection of flag carriers explains much of the attitudes of African countries vis-à-vis air transport liberalisation.  

2. The current economic regulation of intra-African air transport is based primarily on a complex regime of protectionist bilateral air service agreements through which decisions on market access and related issues are made by States in the exercise of sovereignty over their air space.  Traditionally, such agreements include inter alia:

· State control over traffic rights
 and limitations on the exercise of 3rd and 4th freedoms of the air and reluctant to authorise technical landing for a flight continuing to other destinations

· curtailment of the exercise of fifth freedom traffic right. In the face of very limited point-to-point traffic movement within Africa, the support of fifth freedom traffic is most crucial in ensuring the sustainability of any service and expansion of the intra-African network.  

·  
restriction on frequencies and capacity, 

·  
double approval of tariffs, 

·  
restriction on routes to be served 

· limitation on the number of designated carriers.  Usually the designated flag carriers enjoyed exclusive and monopolistic rights in these markets

· demand for royalty payments, at times prohibitive.

3. As a consequence, the bilateral regulatory system as practised by African countries remained a bottleneck in the overall development of the air transport network in Africa. The quantity and quality of air services have not improved.  In practical terms, the system has not served the interests of the consumer nor that of the airlines or helped strengthen the operations of most African airlines in particular for a continent of more than 53 independent states. It has restrained the potential for growth. The current weakness of some African airlines is perhaps the result of this overtly protectionist policy. 

4. As the airlines got weaker and shift in national policies, the limitations of such restrictive bilateral air service agreements have become more and more apparent; it is becoming increasingly clear that they can no longer meet the rapidly changing needs of the African market and the globalisation of the economy. 

5. As a result the current structure of the African air transport, as it has evolved over the past three decades, had been fashioned by theses protective bilateral agreements where economic logic has played a very modest role and the question today concerning the structure of the system still remains unanswered.  

6. The development of appropriate regulatory policies for African air transport is a key component for an efficient and competitive air transport network in Africa and to ensure the participation of the continent in the economic globalisation.  In light of the limitations and shortcomings of the African bilateral system compounded by the inexorable trend toward globalization, there is a growing recognition by African states of the limits of the current bilateral framework and the need to launch initiatives toward genuine liberalization of air services. These initiatives for regional liberalisation, while perceived with the broadest consensus within the continent, somehow remained elusive until 1988.

II. Liberalization process in Africa

7. The need for a continental consensus and solutions were discussed at length under the auspices of ECA by African ministers responsible for civil aviation which led to the adoption in October 1988, of Yamoussoukro Declaration on a new African civil aviation policy which came with a big bang heralding a new era for African air transport, full of bold ideas to revamp the African airline industry. Although ambitious, it included comprehensive proposals for a general framework for air transport reform in Africa and the unification of the fragmented African air transport market.

8. A supplementary step was taken in Mauritius in 1994 which established guidelines on the granting of traffic rights and the liberalisation of non-schedule and cargo air services. The Mauritius arrangement advocated liberalization on an incremental and sub-regional basis.

9. A further important step forward in the move towards intra-African air transport liberalisation was taken in November 1999 at a conference of African Ministers responsible for Civil Aviation held under the auspices of the United Nations Economic Commission for Africa in Yamoussoukro, Côte d'Ivoire. 

10. After intensive discussions, the Ministers adopted a Decision relating to the Implementation of the Yamoussoukro Declaration concerning the Liberalization of Access to Air Transport Markets in Africa.  The Decision was subsequently endorsed by the Assembly of Heads of State and Government of the African Economic Community in July 2000 under Article 10 of the Abuja Treaty.  The Decision was published in the Official Journal of the African Economic Community on 12 July 2000.

11. In terms of Article 10 of the Treaty, the Decision entered into force on 12 August 2000 among 44 African countries who have ratified the Abuja treaty. 

12. The framework provides for a continent-wide aviation agreement to liberalise the African skies with the aim of reaching full liberalisation by the year 2002. It removes all restrictions on:

· traffic rights including the fifth freedom

· capacity between city pairs

· non-regulation of tariffs by government

· multiple designation

· complete liberalisation of cargo and non-scheduled air services. 

· A monitoring body is established to oversee the implementation process.

13. The Decision, when implemented, will replace the current fragmented regulatory regime by a unified system that gives airlines commercial opportunities on an equal basis and ensures that their activities will be governed by a common body of aviation rules. 

2.1 Sub-regional arrangements

14. Among the positive impacts of the 1988 Yamoussoukro Declaration is the pressure it has exerted on the African sub-regions for the implementation of liberalisation.  As a result, a number of sub-regional consultations and arrangements for the economic regulation of African air transport at the wider sub-regional level or among states with a community of interest have been or are being developed. Some of these initiatives are presented below in chronological order.

The Banjul Accord 

15. The Banjul Accord for an accelerated implementation of the Declaration among six African States (Cape Verde, Ghana, Guinea Bissau, Sierra Leone, Nigeria and the Gambia) was concluded in April 1997.  It covers a wide range of co-operation relating to airline operations, infrastructure, traffic rights, aviation safety and security.

Arab Council on Civil Aviation

16. The Arab Council on Aviation, which is a specialised agency of the Arab League, reached agreement to liberalise intra-Arab air services over a period of five years gradually ending restrictions on 3rd, 4th and 5th freedom traffic rights for carriers of its member states.  This plan was adopted by the Arab Ministers responsible for civil aviation in November 1998. The plan will achieve total liberalisation by the year 2005. 

CEMAC
17. Member states of CEMAC adopted in March 1999 an agreement for the conditions and modalities for the operation intra-community air services with full third and fourth freedom traffic rights while designated airlines are allowed to carry 40% of the traffic of the preceding year as 5th freedom rights; no capacity restriction and complete liberalisation of non-scheduled services.

COMESA
18. The 21 states from the Common Market for Eastern and Southern Africa (COMESA) reached agreement in may 1999 to phase-in liberalisation of scheduled and non-scheduled air services within the sub-region. The first phase which ended in October 2000 allowed free movement of intra-COMESA air cargo and non-scheduled passenger services between any city pair with no capacity restrictions and multiple airline designation.  Full liberalisation was targeted for October 2000. 

West and Central Africa
19. The Ministers responsible for civil aviation of the West and Central Africa sub-region reached agreement to achieve liberalisation with two years. A Memorandum of Understanding was signed on 14 November 1999 reaffirming their commitment to fully liberalize scheduled and non - scheduled air transport services within the West and Central Africa (WCA) as laid out in the Decision of the Conference of African Ministers responsible for civil aviation and approved by the OAU summit. They are also taking other measures to ensure the successful implementation of the Decision in the sub-regions.

20. Some of these sub-regional initiatives described above aim at greater flexibility of rules which go beyond the existing bilateral regulatory framework.  

21. They involve the adoption of regional regulation of air traffic, either complementing or superseding the bilateral structure. These initiatives seem to indicate a trend towards sub-regionalization of air transport in Africa, mostly undertaken as part of the construction of common markets or economic integration processes which imply close economic integration between member countries of a sub-region.  

2.2 Liberal bilateral agreements

22. At the bilateral level, a number of African countries
 have signed or amended bilateral agreements to introduce a more open and liberalised regime: lifting restriction on traffic rights, capacity, frequency, tariffs, designation etc.

23. In parallel, a number of African countries have signed or initialled open skies agreement with the United States (Morocco, Nigeria, Ghana, Senegal, Tanzania, Namibia, Burkina Faso, Gambia, Benin). Other countries are reported to be negotiating with the United States (Ethiopia, Kenya etc.)

2.3 ICAO current work in facilitating regulatory changes

24. ICAO is intensifying its efforts to assure universal adherence to the International Air Services Transit Agreement through which overflight freedoms are granted multilaterally.  This agreement is currently ratified by 118 Contracting States, up by 17 States in the past five years.

25. ICAO is presently preparing a broad programme dealing with a wide variety of aspects of air transport liberalization including: a comprehensive study on ownership and control (encompassing inter alia right of establishment, inward investment, management, leasing, alliances, code-sharing, franchising and safety aspects – a survey of States’ policies and practices has already been initiated); a re-examination of market access issues with emphasis on traffic rights, designation of carriers, capacity, and airport access; a review of earlier work on tariff regulation, product distribution, conditions of carriage and competition law; and an analysis of safeguard measures for the sustainability of air carriers and to ensure the participation of developing countries.  Building on existing material and recent experience, the ICAO Secretariat is also developing a template air services agreement for liberalization, including safety and security as well as market access elements and safeguards, for selective or comprehensive, optional use by States, either bilaterally or multilaterally; this should inter alia facilitate harmonized evolution and extension of agreements.

26. The ICAO Council is currently considering the convening of a worldwide meeting of ICAO Contracting States to address issues and policy options in the field of air transport regulation.

2.4 GATS activities

27. The Council for trade and services is currently engaged in its first periodic review of development in the air transport sector and the operation of the air transport annex of the GATS with a view to considering the possible further application of the GATS to the air transport sector.  In this regard, many consultations have taken place since 1999 and there is a strong possibility that coverage of air transport will be expanded.  The future consideration could be on: a) bilateral air service agreement; b) ownership and control, alliances, code-sharing; c) slots; d) specific sub-sectors (cargo, charters); etc. 

28. It should be noted that proposal was made for the GATS to consider the following services not specially mentioned in the annex: i) ground handling services; ii) airport management services; iii) leasing or rental concerning services aircraft without operators (dry leases); iv) services auxiliary to all mode of transport when delivered in an air transport context.

29. The World Trade Organization (WTO) and the World Tourism Organization held last February a symposium on tourism with a strong focus on air transport.  It became clear that WTO, World Tourism Organization and UNCTAD may use the GATS as a means of enhancing the role of tourism interests vis-à-vis air transport in a manner that will have an impact on the air transport industry.  It was indicated at this meeting that “if the development of tourism is to be sustainable, there must be additional disciplines to overcome the obstacles to trade in tourism caused by anti-competitive practices in network services” in other words in air transport and CRS (Computer Reservation Systems).    

2.5 The Outstanding Issues

30. The challenge for effective regional liberalization is one of choosing an appropriate path and maintaining the momentum created. The objective is to identify existing obstacles to be addressed and to provide impetus for consideration of proposals for freer market access in air services. 

31. The Decision is commendable because it is a comprehensive proposal to replace the current fragmented regulatory regime by a unified system that gives airlines commercial opportunities on an equal basis and ensures that their activities will be governed by a common body of aviation rules.  It may perhaps be the last chance for reform of the air transport sector in Africa.

32. There are still a number of outstanding issues for effective implementation of liberalisation process. Some of the most important are summarised below:

Commitment and Internalisation 

33. The lack of commitment from the parties concerned was a major impediment in the past. To change this attitude and soft-pedalling of the liberalisation process an aggressive sensitization and awareness campaign must be launched to build a broad consensus among all stakeholders at the national, sub-regional and continental level (governments, airlines, consumers etc.).  The stakeholders must be made to understand the benefits of liberalisation.

34. A firm political commitment and actions that will internalise the liberalisation process at the national level is an essential ingredient for freer market access in air services.  It would seem difficult to liberalise intra-African air transport without taking collateral actions in respect to domestic operations which in many African countries are still under rigid state control and monopoly.

Barriers to liberalisation

35. Barriers to liberalisation that still exist must be removed, in particular the absence of a level playing field for effective implementation of the liberalisation process - visa restrictions, work permits, government travel, exchange control, etc.

Competition Policies and institutions

36. The institutional capacity of states to be able to manage the implementation of the liberalisation process has to be strengthened.  A vast majority African countries do not regulate competition or have the institutions specialise in competition matters. 

37. Resources at the national level are often insufficient to establish the organisational structure especially in the civil aviation and airport authorities and to ensure constant upgrading of the regulatory regime.  The development of appropriate regulations and a harmonised sub-regional civil aviation code requires concrete program of co-operation at the continental and sub-regional basis.

Interest of Consumers

38. The interests of consumers (the passenger and the shipper of cargo) are usually lost in the dialogue on aviation policy in Africa.  This disparate and unorganised group had very little impact in the past on the development of African aviation policy.

39. The rationale for liberalisation is for greater competition which will promote efficiency, better services and offer competitive prices. The interests of the consumer is important and Africa must guard against developments which clearly are against the interests of the consumer

Skilled manpower

40. Currently many civil aviation and airport authorities do not have the appropriate skilled manpower due to lack of financial resources and the fact that the qualified trained people are due or have gone to retirement.

Infrastructure, Safety and Security

41. The anticipated increase in traffic that could result from liberalisation has to be accompanied by upgrading of the infrastructure and improvement of safety.  Without a matching improvement in these areas, any gain from liberalisation will have little or no impact.

42. The issue of aviation safety and security was considered important by the Yamoussoukro Decision which made it one of the criteria of eligibility of an air carrier to operate air services. A State has the right to refuse authorization if it is not satisfied that the airline meets internationally recognized standards and recommended practices or the state does not effectively exercise its safety oversight responsibilities.

43. The complexities of addressing and monitoring safety standards dictate that aviation safety must become a matter of sub-regional co-operation and partnership. The need for harmonising air safety regulatory framework is of paramount importance if Africa is to take into account an industry which by essence is transnational. Co-operation in accident investigation is an area in which Africa can forge ahead.

Establishing and strengthening follow-up mechanism
44. Effective follow-up machinery with clear mandate and financial resources to manage the liberalisation process should be established, strengthened and empowered at the sub-regional and continental level.  These bodies will provide a common framework for the oversight of the liberalisation process and co-ordination of the activities related to air transport liberalization.  Among their duties the following could be considered:

a) development and formulation of policy framework for the implementation of the liberalization process in their  sub-regions;

b) formulation of recommendation of rules, guidelines and regulations to accelerate the implementation of air transport liberalization and when approved monitor enforcement of such rules, guidelines and regulations;

c) investigation of alleged complaints of non-compliance with the decisions taken by the appropriate organs and rules, guidelines and regulations issued thereunder.

d) monitoring the actions or inaction of national authorities on matters relating to the liberalisation process; and 

e) co-ordination of aviation safety and security

Co-ordination and harmonization

45. One of the important task or issue for African air transport liberalisation is the question of how to manage the various sub-regional initiatives in a manner that would avoid duplication of efforts. A major priority of those responsible for the liberalisation process is to achieve synergy among these groupings. 

46. A co-ordinated and harmonised programme of action capturing the activities of all stakeholders relating to the implementation of the liberalisation process needs to be developed and disseminated.

Amendment of Bilateral Agreements 

47. The African bilateral air service agreements have tended to focus on individual routes or small sets of routes, thus leading to difficulties in arriving at a high level of efficiency over intra-African networks of air services. A number of bilateral agreements are still restrictive.  These impediments prevent carriers from planning their route networks purely on the basis of commercial considerations.

48. When bilateral agreements are renegotiated, specific provisions using defined standard terms in line with the Yamoussoukro Decision may be incorporated.  Such provisions might include open route exchanges, multiple designation, capacity freedom, fare freedom, complete third and fourth freedom rights, and the practice of 5th freedom as agreed in Yamoussoukro. This type of approach enjoys the benefits of introducing a degree of uniformity into the existing, though disparate, system of agreements without disrupting their basic structure.

Benefits of liberalisation

49. While the benefits of liberalisation are not perhaps different from those in other parts of the world, in respects to Africa the benefits of regional liberalisation will have the added economic importance of strengthening the African market and ultimately enhancing the participation African airlines in international air transport and integration of the continent.

50. These potential benefits derive from: 

(a) Efficiency 

The efficiency of air transport would be enhanced by allowing more open markets for its supply.  Freer markets in air transport would also allow sectors that make use of its services to become more efficient.  For example modern supply-chain management techniques rely upon high quality cargo transport to optimize inventory holdings and to provide reliable services to their customers

(b) Increased frequency
Liberalisation enables the offer of wider ranges of destinations and more frequent services, thus improving the African network.

(c) Stimulation of Traffic.

Liberalisation tends to encourage in most cases traffic developments.  This is what happened with countries that have adopted liberalisation. For example today frequencies between Kenya and Uganda have been increased to twenty flights per week, between Kenya and Ethiopia to 11 flights per week. It appears that with this substantial increase in frequency, the load factors have not declined indicating an overall increase of traffic. In addition fares between Nairobi and Addis have gone down from US$ 630 to US$ 350.

(d) Improvement of Quality Of Service
Liberalisation offers significant benefits to the consumer.  It can serve to increase the range of options and choices available to the travelling public; improves the standards and quality of services 

(e) Enhancement of Competitive Position
Liberalisation may also improve the competitive position of African airlines by positioning them to be more competitive. Liberalisation has the potential to enable them to create new services and increase efficiency for the benefit of the travelling. 

(f) Tariffs and cost
As a result of freer market and reduction of cost more competitive fares will be offered to the consumer. Already there are some indications that where a more liberal approach has been adopted, fares have gone down by more than 30% in Eastern Africa as well as between East and Western Africa

(g) Benefits to Governments/Private Sector

The expected increase in traffic will result in increased revenue to the governments since more airlines will be operating, thus optimizing the utilization of the facilities.  Such incremental revenue could be ploughed back to further improve infrastructure and aviation safety and security.

Such increased traffic will stimulate private sector participation in the development of air transport industry.

(h) Cost of Liberalisation

Liberalisation would probably have an adverse effect on those African airlines that have not been able to improve their overall competitiveness through higher standard of services, better frequency, better yield management and competitive fares.  These airlines will have little chance of remaining in business.

(i) Encouragement of Tourist Traffic

Liberalisation has the potential to encourage the development of tourist and cargo traffic.  This encouragement will come through better access of the country, opening new markets as more airlines will be operating that offer more competitive pricing, creating the opportunity to attract more business into the country.  For example, a tourist destination country that relying exclusively on charter operations could attract high income tourist that are seeking quality products and price combination.

III. Implementation measures

51. The success of the implementation of the Yamoussoukro Decision is solely the responsibility of African countries. Partners may assist African countries in this endeavour only if African countries fulfill their own commitment to the objectives of the Decision. 

3.1 African responsibilities

52. For African countries to fulfill their own commitment, the following measures are suggested: 

i) Strong commitment

African countries must take only initiative to review and incorporate in their national legislation the liberalization objectives adopted by the Heads of State and Government of OAU.  They also have to remove all non-physical barriers as indicated above to ensure the full implementation of the Yamoussoukro Decision.  In this regard, they may need to initiate individually or/and collectively measures and action for the development of air services as called for in both the African Economic Community and African Union treaties to which most of them adhere.  The Yamoussoukro Decision forms part and parcel of the Abuja Treaty adopted under OAU auspices.  Donors will only support those countries that demonstrate their strong commitment to the Yamoussoukro Decision and might specifically condition support to national (including air) transport development on the extent to which each country is committed to implementing the Yamoussoukro Decision.

ii) Delegation of power

For the smooth implementation of the Decision member States might wish to consider delegating some of their air transport regulatory powers to sub-regional bodies or joint common authorities.  Such delegation of power will be necessary in economic as well as in safety and security matters.  They might also wish to consider developing a comprehensive competition and economic regulation policy for the implementation of the Decision covering such issues as price, code-sharing, control and ownership, alliances.

iii) Secretariat at ECOWAS and CEMAC

The two secretariats to be established at ECOWAS and CEMAC as agreed in the Memorandum of Understanding (MOU) signed by the African Ministers responsible for civil aviation in West and Central Africa will assist the coordination and monitoring committee to play a major role in the implementation of the Decision especially if a sub-regional authority has not been yet established.  In this regard, member States might wish to formulate provisions regarding the powers and duties of the two secretariats.  

iv) Coordination and monitoring committee

The mandate of this body whose establishment was decided in the MOU could if necessary, be enlarged to include the supervisory function of the implementation of the Yamoussoukro Decision.  

3.2 Partnership

53. Once African countries fulfill their own commitments, their development partners will certainly be willing to assist them in the following:

a) Capacity building

Capacity building including training, development of appropriate policy regulation framework and setting-up of appropriate institutional organizations. For example, the request for training the appropriate staff to manage the liberalization environment will be fully justified and could attract donors participation.  On the basis of the questionnaire sent to member States, ECA has received requests from eight countries to train 66 people and to strengthen the capacity of the civil aviation authorities in the economic, technical, safety, security and other fields.

b) Creation of awareness 

Dissemination of information related to the liberalization of air transport markets as well as private sector participation in the development of air transport industry will become necessary and will secure partner support.  The requests from the eight member States responding to the questionnaire called for the organization of national workshops to familiarize their nationals with the liberalization process concept and to build capacity.

c) Infrastructure development and implementation of air transport regulations

As indicated above, liberalization will have a significant impact on infrastructure development. Therefore the private sector and the government will have to develop partnerships in the expansion and rehabilitation of airport infrastructure and navigation equipment. ECA has received in this regard, 27 requests for infrastructure development in the eight countries mentioned earlier which also requested the development of safety and security equipment.
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� The definition of traffic rights is included in Article 1 Of the Yamoussoukro Decision  Document ECA/RCID/CM.CIVAV/99/2 Dec. 1999


� Kenya/Uganda; Kenya/Ethiopia; Kenya/ Zimbabwe; Ethiopia/Angola


� See paragraph 6.9 f) of Article 6 of the Yamoussoukro decision





