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UNITED NATIONS

ECONOMIC COMMISSION FOR AFRICA
Memorandum 

of 

Clarification and Guidelines
Memorandum of Clarification and Guidelines

PREAMBLE

The MONITORING BODY, established under Article 9 of the Decision adopted in July 2000 by the Heads of State and Government of the African Union on the liberalisation of the access to air transport markets in Africa, hereby referred to as the Yamoussoukro Decision
,

HAVING CONSIDERED the issues brought to its attention by the relevant parties while implementing the Yamoussoukro Decision,

CONVINCED of the necessity to clarify the key provisions of the Yamoussoukro Decision with a view to achieving a higher level of convergence of views in the interpretation and application of the Yamoussoukro Decision:

HAS PREPARED, this Memorandum of Clarification and Guidelines in respect to matters hereinafter provided for the use of member States, parties to the Yamoussoukro Decision, hereby referred to as the States Parties or State Party.

Article 2 of the Yamoussoukro Decision: Legal Force of the Yamoussoukro Decision

1.
 It is understood that in terms of Article 2 referred to above, bilateral and/or multilateral air services agreements and legal instruments that are in contradiction with the Yamoussoukro Decision at the date hereof are suspended and shall remain suspended as long as the Yamoussoukro Decision and this Memorandum are in force. In particular, the provisions of such laws and agreements that deal with market access, pricing, capacity and designation are automatically replaced and superseded by the relevant provisions of the Yamoussoukro Decision.

2. 
The Yamoussoukro Decision and all its provisions have precedence over and consequently supersede all relevant existing air services, bilateral and multilateral agreements within Africa.
By the virtue of the above, the States Parties where required shall:

(a)
 take all required administrative and legal actions or otherwise, within the shortest possible time, to officially recognize the Yamoussoukro Decision within their respective jurisdictions by publishing cabinet or any other such approvals as will be necessary for the implementation of the Yamoussoukro Decision; and 

(b) notify the secretariat of the Monitoring Body as well as the secretariats of the relevant sub-regional organizations and the other States Parties of the actions taken substantially in the form of Annex (2) herewith attached.

Article 5 of the Yamoussoukro Decision: Capacity and Frequency

3. 
For purposes of Article 5 of the Yamoussoukro Decision, the States Parties agree that “other special considerations”; referred thereto shall mean all those other circumstances which although not falling strictly within the categories “environmental, safety, technical considerations”, are essentially technical in nature but have a similar or related purposes such as, fuel shortage or rationing, repair of runways, strike, security reasons, emergency situation which are not intended as measures for the protection of the commercial or economic interests of an airline.

4. 
When a State Party considers that intervention under Article 5 referred to above for the purposes of imposing conditions, limitations or refusal of the increase of capacity or frequency is necessary, such State Party shall, at least 60 days before the entry into force of the action, notify the other States Parties, the relevant regional economic communities and the secretariat of the Monitoring Body, providing adequate justification for the need for such measure so as to allow consultations prior to the date of the entry into force of the measure. The measure may be implemented only if within 30 days of its notification a State Party or the regional economic communities concerned and the Monitoring Body do not contest it.

5. 
Taking into account the definition of “other special considerations and environmental, technical and safety consideration”, a State Party may impose conditions, limit or refuse the increase of capacity or frequency provided that such actions:

a) are non-discriminatory and applied under uniform conditions to all carriers and are consistent with Article 15 of the Chicago Convention, without discrimination on the ground of nationality or identity of air carriers;

b) have a limited period of validity;

c) do not unduly affect the objectives of the Yamoussoukro Decision;

d) do not unduly distort competition between air carriers; and

e) are not more restrictive than necessary in order to relieve the problem and are not more restrictive than those applied to any carrier of a State Party not party to the Yamoussoukro Decision. 

6.
At the request of a State Party or at their own initiative, the regional economic communities or the Monitoring Body shall examine the action referred to in paragraph 6 above. When the regional economic communities and/or the Monitoring Body, within a maximum period of 30 days of having been notified of the measure referred to above, resolve (s) to consider it, they shall at the same time indicate whether the action may be implemented, wholly or partially, taking into account, in particular the possibility of irreversible effects.  The RECs shall issue their decisions first, and the Monitoring Body may, if the matter is referred to it, issue a separate decision.

7. 
Pending final solutions by the regional economic communities or the Monitoring Body, the referring State Party shall refrain from implementing the actions in paragraph 6 above.

8. 
Any State Party may refer the decision of the regional economic communities to the Monitoring Body within a time limit of 30 days. The Monitoring Body acting by a qualified majority of two-thirds of its members, may after deliberating the cases, take a different decision to the decision of the regional economic communities within a period of 30 days.  In the later case the decision of the Monitoring Body take precedence over the prior decision of RECs. 

Article 6 of the Yamoussoukro Decision: Designation

9. 
For the purposes of Article 6 of the Yamoussoukro Decision, the States Parties reaffirm their mutual understanding that a State Party shall have the right to designate many airlines to operate the intra-regional air transport services provided that such airlines meet the eligibility criteria. 

10.

Designation shall be notified to the other State Party in writing through diplomatic channels with a copy to the regional economic communities and the Monitoring Body. The State Party granting the air services operating authorization shall notify this authorization to the regional economic communities and the Monitoring Body.

Article 7 of the Yamoussoukro Decision: Competition Rules

11. 
The Monitoring Body shall work towards putting in place a unified competition rules including safety net and safeguard rules for operations in a liberalized environment, but this process should not be used as conditionality for implementing the Yamoussoukro Decision.

12. 
Therefore, pending the unified competition rules:

(i) Those regional and sub regional organizations who have developed their own sets of competition rules will continue to use them;

(ii) Those who have not developed their own competition rules may, if they wish, use any of the sets of the rules in (i) above, or the relevant conclusions of the work of IACO as well as Article 11 of the Multilateral Air Transport liberalization Agreement for Asia – Pacific Economic Cooperation, which copy is herewith attached for ease of reference.

Article 9 of the Yamoussoukro Decision: Monitoring Body

13. 
The Monitoring Body composed of African Union (President), ECA (secretariat), AFCAC (rapporteur), AFRAA and assisted by the representatives of the regional and sub regional economic communities meet at least twice a year. In carrying out its functions the Monitoring Body shall involve all the RECs in decision making process on issues that affect the implementation of the Decision. The Executing Agency will be established in the context of the African Union and while this is being done the Monitoring Body will perform the functions of the Executive Agency.

Article 10 of the Yamoussoukro Decision: Deferral of Commitments

14. 
Paragraph 1 of Article 10 of the Yamoussoukro Decision shall be understood that the deferral of commitments shall apply only to the fifth freedom of the air with respect to those routes that there are fourth and third operators. It shall also be understood that the provisions of the said paragraph shall not be used for tariffs since there are no provisions on deferral of tariffs under Article 4 of the Yamoussoukro Decision as currently formulated.  There will be no deferral after 12 August 2002.

15. 
For the purposes of Article 4 of the Yamoussoukro Decision, it shall be understood that only eligible airlines in the intra-Africa markets shall be authorized to introduce “New products in term of tariff”, or to offer tariffs lower than those applicable in the market place for the same products and services.

Article 11.4 of the Yamoussoukro Decision: Consultations/Mediation

16.
If a State Party believes that an action is inconsistent with the considerations set forth in this Memorandum, or an action that has come into effect in accordance with the above provisions is considered by the aeronautical authorities of that State Party to be causing serious damage to its designated airline, it shall request consultations/mediation and notify the other State Party, the relevant regional economic communities and the Monitoring Body of the reasons for its dissatisfaction as soon as possible. Such consultations shall begin at the earliest possible date, but not later than 30 days from the date the other State Party and the relevant regional economic communities and the Monitoring Body receive a written request including an explanation of the issues to be raised.

17.
Upon confirmation of the date of consultations, the requesting State Party shall notify all the other States Parties of the consultations and the issues to be raised. The States Parties shall co-operate in securing the information necessary for a quick and acceptable resolution of the issues. Consultations/mediation shall be completed within 21 days of being requested with the assistance of a neutral conciliator preferably an expert in air transport selected from a pre-established roster maintained by the regional and sub-regional entities and the Monitoring Body.

18.
Each State Party to the consultations/mediation process shall abide by the final solution.

Role of Regional and Sub regional Economic Communities (RECs)

19.
Regional and Sub regional organizations are encouraged to pursue and to intensify their efforts in the implementation of the Decision and this Memorandum guidelines of Clarification.

Scope of the Memorandum

20.
 This Memorandum shall serve as an official interpretation, guidelines and understanding of the Articles of the Yamoussoukro Decision and issues considered herein. This Memorandum may be complemented and/or supplemented by subsequent Memoranda as the need may arise.

Signed:

President of the Monitoring Body
Notification to be signed by Minister responsible for Civil Aviation
I, Mr. /Mrs………..duly representing the Government of …… have the honor, hereby, to notify that, in accordance with the relevant provisions of the Memorandum of Clarification endorsed by the Assembly of Heads of States and Government of the African Union, the Government of ………….. has taken all actions required to give full effect to both the Memorandum of Clarification and the Yamoussoukro Decision within its territory and has accordingly instructed all its relevant institutions.

The Government of …………..further notifies that all existing national laws, bilateral and/or multilateral air  transport agreements and legal instruments with other States Parties that have undertaken a similar commitment that are in contradiction with the provisions of the Yamoussoukro Decision are suspended as long as the Yamoussoukro Decision and their commitments under the Memorandum of Clarification are in force.

Signature

Minister responsible for civil aviation
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� .  The Decision entered into force on 12 August 2000 after the signature by the Chairman of the …..Session of the Head of States and government of OAU held in Lomé, Togo
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